
statistical evidence regarding: (i) the disparity between the Dumber of prime contracts
awarded by the city to minorities during the years 1978-83 Oess than one percent) and the
city's minority population (fifty percent), and (li) the extremely low number of MBEs that
were members of JocaJ contractors' tIade associations. The Coun found that this evidence
was insufflCienL ·It said that more probative tMdeDce would lave~ on 1be ODe

band, the Dumber of qualified NBEs ill the Ioical labor IDaItet with, OIl the other baDd, the
Dumber of city contracts awarded to MBEs and the Dumber of MBEs in the local coatractors'
associations.

In Admnd, Justice o'Connor's opinion DOted thai -racial discrimination apinst
minority groups in this COUDtry is an UDfortulWe 1Qlity,- and u an example. it poiDted to
the "pervasive. systematic, and obstinate discrimiDatory conduct- that underpinned the coun
ordered affirmative action measures that were upheld in United Stites v. Paradise, 4SO u.s.
149 (1987). 63 U.S.L.W. at 4533 (mtemal quotations 0mitted).21 Her opinion did DOt say,
however, that only overwhelming evidence ot the son at issue in PaDdise can justify
affmnative action. Again, Croson indicates that what is required is a -strong basis in
evidence" to suppon the government's conclusion that race-based remedial action is
warranted, and that such evidence need only approach a prima facie showing of
discrimination against minorities. 488 u.s. at 500. The factual predicate in Paradise pJainly
exceeded a prima facie showing. Post-Croson lower coun decisions support the conclusion
that the requisite factual predicate for race-based remedial action does not have to rise to the
level of discrimination in PalJdise.

The Coun in Croson left open the question whether a government may introduce
statistical evidence showing that the pool of qualified minorities would have been larger "bln
for" the discrimination that is to be remedied. Post-Croson lower coun decisions have .
indicated that such evidence can be probative of discrimination. %2

Croson also did not discuss the weight to be given to anecdotal evidence of
discrimination that a government gathers through complaints med with it by minorities or
through testimony in public hearings. Richmond had relied on such evidence as additional

11 The measures a! issue in Paradise WCt'C iDteDded to remedy discriminatioD by the Alabama
DepartmeDt of Public Safety, which bad DOt hired a black trooper a! any rank for four decades, 480 U.S.
a! J68 (plurality opinioa), and then when blacb fiDaIly catered the depanmcut, bad CODSistcDtly refused to
promote blaclc.s to the upper rub. lsi.:. at 169-71.

Z1 See. e.,,, CODtAClan AlS'p v. CitY of PlaUadelphia, 6 F.3d 990, 1008 (3d Cir. 1993); O'DoRDelJ
Constr. Co. v. District of Columbia, 963 F.2d 420, 427 (D.C. eir. 1992); st Associated Gea.
CODtraetors v. eoalitionfor Economic Equity, 9SO F.2d 1401, 1415 (9fh eir. 1991) (Jovemmeat bad
evidcDCC that &!. -ol~y Detwort- in the local CODStnletiOD industry bad precluded minority bUliDesscs
from brcakiD& iDto ~ maiastream of -qualified- public CODtractors).
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suppon for its MBE plan, but the Coun discounted it. Post-Croson lower coun cases,
however, have said that anecdotal evidence can buttress statistical proof of discrimination. 23

In addition, Croson did not discuss which party bas the ultimate burden of persuasion
as to the constitutionality of an alf'umative~ prognm when it is dWleagcd in coun.
Prior to Croson, the Supreme Coun bad spelled out the foUowiDl evidenriuy rule: 'While tie
entity defending a remedial aftirmative action mcasule bears the iDmal bunteD of production
to show that the measures ale supported by -a stroDg basis in evideace,- the -ultimate
burden- of proof rests upon those challenging tbe measuze to demonstrate that it .is
unconstitutional. Wyput, 476 U.S. at 277-78 (plmality opUDon).:M Lower c:ouns
consistently have said that nothing in Crpson disturbs this evidentiary me.25

Finally, and perhaps most significantly, Cmson did DOt resolve whether a government
must have sufficient evidence of discrimiDatiQD at hand before it adopts a racial classification,
or whether ·post-hoc· evidence of discrimination may be used to justify the classification at a·
later date - for example, when it is challenged in litigation. The Coun did say that
governments must ·identify (past] discrimination with some specificity before they may use
race-eonscious relief.· 488 U.S. at SO'. However, every coun of appeals to consider the
question has allowed governments to use -post-enactment· evidence to justify affumative
action - that is, evidence that the government did not consider when adopting a race-based
remedial measure, but that nevenheless reflects evidence of discrimination providing support
for the determination that remedial action was warranted at the time of adoption.26 Those

1) See. LL. Contractors Ass'p v. City of Philadelphia, 6 F.3d at lOO2~3 (while anecdotal evidence of
discrimination alone rarely will satisfy the CrosoD requirements. it can place imporwlt gloss on statistical
evidence of discrimination); Coral Constr Co. v. King County. 941 F.2d at 919 (·[t]be combination of
convincing anecdotal and statistical evidence is potent;· anecdotal evidence can bring ·cold numbers to
ljfe-); Cone Corp. v. Hillsborough County, 908 F.2d at 9J6 (testimonial evidence adduced by county in
developing MBE prognm. combined with gross statistical disparities in minority participation in public
contracting, provided -more than enough evidence on the question of prior discrimination and :1eed for
racial classification -).

1A~ also Wygant. 476 U.S. at 293 (O'Connor, J., concurring in pari and concurring in the
judgment) (when the goverumeat -introduces its statistical proof as evideoce of its remedial purpose.
thereby JUpplyiDI the coun with the meaDS for detenDiDiag that the [zoveromeut] bad • firm basis for
concluding that remedial ae:tion was appropriate. it is incumbent UpoD the [cbalJeogen] to prove their case;
they continue to bear the ultimate burden of pemwiiDg the coun that the [gOVerDlDeDt'l] evideoce did Dot
luppan an inference of prior diserimiDatioo and thus • remedial purpose, or that the plan instituted aD the
basis of this evidence was Dot lufficieotly 'aanowly tailcned'·).

2' See. e.g., Concrete Wodes v. City and Coupty of Det1vCf, 36 F.3d at lS21-22; Contractors Ass'l! v.
City of Pbiladelphia, 6 F.3d at 1005; Cone Com. v. Hillsborouch Coupty, 908 F.2d at 916.

26 See Copcrete Wades v. City It Coum ofDevycr. 36 F.3d at lS21; Copttacton Ass'p v. CitY of
Philadelphia. 6.r.3d~ 10(4); Coral Constr. Co. v. Kipe Coupty. 941 F.2d at 920. As the Second
Circuit put it when permitting. state goverumeot to rely 00 post-enactmeot evidence to defend a race-....
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courts have interpreted Croson as requiring that a government have.mlll' evidence of
discrimination prior to embarldng on remedial race-conscious action, but Dot that it marshal
all such evidence at that time. '17

2. NommcdiaJ Objeqives

Because Ricbmoad defeaded its MBB JIiOilaDi on mnediaJ 1JUU!Ids, the Coun in
Croson did not explicitly address if and wheD affirmative won may be adopted for
-nonremedial- objectives, such as promoting racial diversity aDd iDcIusion. The same is tJUe
of the majority opinion in AdaDnd, since the program at issue ill that case also is said to be
remedial. In his Adaran4 disseDt, Justice Stevem said that the majority's silence on the
question does Dot foreclose the use of affumative actiOD to serve DOnremediaJ ends. 63 '.
U.S.L.W. at 4539 (Stevens, J., dissenting). Thus, in the wake of Croson IDd Marand,
there are substantial questions as to whether aDd in what seuing~ DonremediaJ objectives can
constitute a compelling interest.21 •

To date, there has never been a majority opinion for the Supreme Court that
addresses the question. The closest the Court has come in that regard is Justice Powell's

based contracting measure, -[t]be law is plain that the constitutional ,ufficiency of ... proffered reasons
n~ssitating an affirmative action plan should be asscssed on whatever evidence is presented, whether
prior to or subsequent to the program's cnactment.· Harrison &. Burrowes Bridge Constructors. Jnc. v.
Cuomo, 981 F.2d 50,60 (2d Cu. 1992).

27 See Concrete Works v. City and County of Pepver, 36 F .3d at IS21 (.Absent any precnactmeDt
evidence of discrimination, a municipality would be unable to satisfy Crosop. However, we do not read
Croson 's evidentiary requirement as foredosing the consideration of post-ena.etment evidence. -); Qn!l
Constr. Co v King Councy, 941 F.2d at 920 (requ~cnt that municipality have -,ome evidence· of
discrimination before engAling in race-coascious actioo -does not mean that a program will be
autoroaticaJly struck down if the evidence before the municipality at the time of eDactmcot does Dot
completely fulfill both prongs of the strict scrutiny test. Rather, the factual predicate for:he program
should be evaluated based upon all evidcnce presented to the district court, whether ,uch evideDce was
adduced before or after enactment of the [program]. -). One court bas observed that the -risk of
insincerity associated with post-eoactment evidence ... is minimized- where the evidence -consists
essentially of an evaluatioo aDd re~rdc:riol of [the] pre-euctmeat evideace- 00 which a government
expressly relied in formulating its prop-am. CoDtl'1le:ton AIS'p v. City of PhjladelPhia, 6 F.3d at 1004.
Application of the post-cuaetmeDt evidence rule in that cue essentially gave the goverumeut a period of
transitioo in which to build an evidentiary foundation f01" aD affirmative action prop-am that was adopted
before Croson, and thus without reference to the CrosoP requirements. 10 COAl Copstrucrtjop, the Ninth
Circuit permitted the government to introduce post-enactment .evidence to provide further factual support
fOT a program that bad been adopted !fiE Crosop, with the Croson standards in miDd. ~ Coni Copsr.
Co. v. Kipg County, 941 F.2d at 914-IS, 919-20.

21 Given the natioD's history of discrimiDalion, vinualIyaU affirmative actioD can be coDlidered
remedial in a~~. But as CrosoP makes plaiD, that history, OD its own, C&DDot properly form the
basis of a rem~ial affirmative action measure UDder strict scrutiny.
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I

sepaBte opinion in Remits of tbe University of California v. BaJdce, 438 U.S. 265 (1978),
which said that a university bas a ~pelling interest in taking the race of app1ic:ams. into
account in its admissions process in order to foster greater diversity among the Sbldent
body.29 According to Justice Powell, this would briDg a wider DDF of perspectives to the
c:ampas, and ill tum, would c:onaibute to a more rcfJust~mideas - whicb Justice
Powell said was the ceDttaJ mission or higher educatioa 11K! in bepiDJ with the time-bommd
Fust AmeDdmem value in academic freedom. S= icL at 311-14.~ SiDce Balr", Justice
Stevens bas beeD the most forceful advocale 00 the Court for DODiemedil1 IffimWive action
measures. Be bas COIlSisteDtly uped that IffimWive aetioo m'km just as much acme wbezl
it promotes an interest ill creatiDg a more iDc1usive and cIivene society for today and the
future, as wben it serves an interest in remedying past wnmgs. ~ Adarand, 63 U.S.L.~.

at 4539 (Stevens, J., dissenting); Cmson, 488 U.S. at 511-12 Il. 0.1 (SteveDS. J., .
concurring); Johnson v. IlInmonatioo AeenCJ', 480 U.S. 616. 646-47 (1987) (Stevens, J.,
concurring); Wygnt, 476 U.S. at 313-15 (SIeVeDS. J., dissenting). As a circuit judge in a
case involving an ostensibly remedial afflnn..tive action measure, Justice Ginsburg announced
her agreement with Justice Stevens' position -that remedy for past wrong is nOl the exclusive
basis upon which racial classifications may be justified. - O'Donnell Conm. Co. v. District
of Columbia, 963 F.2d 420, 429 (D.C. Cir. 1992) (Ginsburg. J., concurring) (citing Justice
Stevens' concurrence in Cmson, 488 U.S. at 511).

In Metro Broadcastin~, the majority relied on BakG and Justice Stevens' vision of
affumative action to uphold FCC affmnative action programs in the licensing of broadcasters
on nonremediaJ grounds; the Coun said that diversification of ownership of broadcast
licenses was a pennissible objective of afrumative action because it serves the larger goal of
exposing the nation to a greater diversity of perspectives over the nation's radio and
television airwaves. 497 U.S. at 567-68. The Coun reached that conclusion under
intermedi3te scrutiny, however, and thus did not hold that the governmental interest in
seeking diversity in broadcasting is •compelling. • Adarand did not overrule the result in
Metro Broadcastin= - a point not lost on Justice Stevens. ~ Adarand, 63 U.S.L.W. at
4539 (Stevens, J., dissenting) (wThe majority today overrules Metro Broadcastin= only
insofar as it" is inconsistent with the holding that federal affumative action measures are
subject to strict scrutiny. WThe proposition that fostering diversity may provide a sufficient
interest to justify [a racial or ethnic classification] is mzt inconsistent with the Coun's holding
today - indeed, the question is not remotely presented in this case ....e).

On the other hand, portions of Justice O'Connor's opinion in Croson and her
dissenting opinion in Metro Broadcastin~ appear to cast doubt on the validity of nooremedial

2' Although Justice Powell wrote for himself in BItG. his opiJljOIl was the controlliDI ODe in the case.

JD Althougb it apJ»reDtly bas Dol beeD tested to uy lignifieul deane ill the couns. Justice Powell's
thesis may c:arry OVeT to the selectiOD of university faculty: the lrealer the racial aDd etbDic diversity of
the professon.,Jhe rt'eateT the amay of penpectives to whicb the students would be exposed.

• IS •
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affmnative action programs. In one passage in her opinion in croson, Justice O'Connor
staled that affumative action must be -strictly reserved for the remedial setting. - IsL at 493
(P)unility opinion). Echoing that theme in her dissenting opinion (joined by Chief Justice
Rehnquist and Justices Kennedy and Scalia) in Meup BrpadcastinC, Justice O'Connor urged
the adoption of strict scrutiny for federal affll'lDative action measures., aDd aserted that UDder
that standard, only one iDteresl bas been -recopized- as compeDinl eaougb 10 justify racial
classifications: -remedying the effects of racial discrimiDation.. 497 U.S. It 612. Justice
EeaDedy's separate dissent in Helm BroadgstinC was also quite dismissive of Don-remedial
justifications for affirmative action; he .criticized the majority opiDion for -aDowrmg] the use
of racial classifications by CoDgress untied to aDy goal of addressiJJg the effects of past race
discri.miDation-). IsL at 632 (Kennedy, J., disseDting).

Nowhere in her Croson and Metm Brpadcastin& opiaioDS did Justice O'Connor
expressly disavow Justice PoweU's opinion i!1 Bakke. Accordingly, lower courts have
assumed that Justice O'CoMor did not intend to discard BakB.J1 1bat proposition is
supponed by Justice O'CoMor's own concurring opinion in Wypm v. Jackson Board of
Education, 476 U.S. 267 (1986), in which she expressed approval of Justice PoweU's viev.'
that fostering racial and ethnic diversity in higher education is a compelling interest. IsL at

286. Funhennore, in WYCant, Justice O'Connor said that there might be governmental
interests other than remedying discrimination and promoting diversity in higher education
that might be sufficiently compelling to suppon affumativ~ action. ld.a. For example, Justice
O'Connor left open the possibility that promoting racial diversity among the faculty at
primary and secondary schools could count as a compelling interest. ~ at 288 ne • In his
WY2ant dissent, Justice Stevens argued that this is a pennissible basis for affumative action.
1st at 313-15 (Stevens, J.. dissenting).

On the assumption that~ remains the law, it is clear that to the extent affumative
action is used to foster racial and ethnic diversity, the government must seek some further
objective, beyond the mere achievement of diversity itself." As BakG teaches, in higher
education, that assened goal is the enrichment of the academic experience. And according to

)I Sec Winter Pari:: Communications, Inc. v. FCC, 873 F.2d 347, 353-S4 (D.C. Cir. 1989), affd sub.
Il.Q1lL Metro Broadcasting. Inc. v. FCC, 497 U.S. 547 (1990); Winter Part. 873 F.2d at 3S7 (Williams,
J., concurring in part and dissentiDg in part); Sburberg Broadcas1jDg, Inc. v, FCC, 876 F.2d 902, 942
(D.c. Cir. ]989) (Wald, CJ., disseDtiDg), .ffd sub. pom. Metro Broadcastipg. Ipe. v, FCC, 497 U.S.
547 (1990). 1D Davis v. Halperp. 768 F. Supp. 968 (S.D.N.Y. 1991), the court reviewed the 1..... of
affirmative a.ctioD in the wake of Crosop aDd Metro Bro.dcasting, aDd, citing Justice Powell's OpiDiOD in
~, said th.t • university bas • compelling interest in seeking to increase the divenity of its ItUdeDt
body. lit at 981. See also United States v. Board of £due. Township of Piscataway, 832 F. Supp, 836,
847-48 (D.N.J. 1993) (UDder constitutional staDdards for affirmative action, divenity in higber cducatiOD
is. compelling governmental intc:rcst) (citing~ aDd Crosop).

12 The Court bas consistently rejected -racial balaDcing- as • goal of affirmative action, ~ CroSOD,
488 U,S. at SQ.1; JohOson, 480 U.S. at 639; Local 28 Sheet Me&al WorkeD' Im·1 AIS'p v, EEOC, 478
U.S. 421. 47>(]986) (plurality opinioD);~, 438 U.S. at 307 (opinion of Powell, J.).
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the majority in Metro Broadcastin~, the asserted independent goal that justifies diversifying
the owners of broadcast licenses is adding variety to the perspectives that are communicated
in radio and television. That same lciDd of analysis must be applied to effons to promote
racial and ethnic diversity in other settings.

For mstmce, diversific:ztion of the rmb in • law emorcemc:at agency vgaably serves
vital public safety and operational needs, aDd tbus eahances the 'leney's ability 10 c:any out
its functions effectively. .s= W)!nnt, 476 U.S. at 314 (SteVens, J., dissenting) r[I]D law
enforcement . . . in • city with • receut history.of racial unrest, the superinteDdeDt of police
might reasonably CODclude that aD integrUed police force could develop I beaer relationship
with the community and thereby do • more effective job of ma.iDtainiDg law and order tba.q •
force composed only of wbites. -); Paradise, 480 U.S. at 167 n.18 (plurality opinioD) (noting
argument that race-conscious hiring can wrestore[] community tJUst in the fairness of law
enforcement and facilitateD effective police service by encouraging citizen cooperatiOD-).S3
It is more difficult to identify any independent goal that may be attaiDed by diversifying the
racial mix of public contractors. Justice Stevens concurred in the judgment in Croson on
precisely that ground. Citing his own Wygant dissent, Justice Stevens contrasted the
"educational benefits to the entire student body" that be said could be achieved through
faculty diversity with the minimal societal benefits (other than remedying past discrimination,
a predicate that he said was not supported by the evidence in Croson) that would flow from a
diversification of the contractors with la,'bom a municipality does business. ~ Croson, 488
u.s. at 512-13 (Stevens, J., concurring in part and concurring in the judgment).
Furthermore, the Court has stated that the desire to develop a growing class of successful
minority entrepreneurs to serve as "role models" in the minority community is Dot, on its
own, a valid basis for a racial and ethnic classification. ~ Croson, 488 U.S. at 497 (citing
Wygant, 476 U.S. at 276 (plurality opinion»;~ aJjQ WY2am, 476 U.S. at 288 n*
(O'Connor, J., concurring).

Diversification of the health services profession was one of the Slated predicates of the
racial and ethnic classifications in the medical school admissions progranl at issue in Bakke.
The asserted ind~pendent goal was "improving the delivery of health-eare services to
communities currently underserved." ~,438 u.S. at 310. Justice Powell said that "[ilt
may be assumed that in some situations a State's interest in facilitating the health care of its
citizens is sufficiently compelling to suppon the use of a suspect classification." ~ The

» ~ also Detroit Police Officers' Ass'p v. ¥oupg, 608 F.2d 671,696 (6th Cu. 1979), ccrt. cleWed.
452 U.S. 938 (1981) ("The arlUmcnt that police need more miDority officcn is DOt simply that blacks
communiaue better w.ith blacks or that a police departmeut should eater 10 the public" desires. Rather, it
is that effectiv!"crim;..preventioD ud solutioD depeDd beavily OD the public luppon aDd COOperatiOD which
result onJy from public respect ud coDfideDce i..D the police. to).
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problem in Bakke, however, was that there was -virtually no evidence- that the preference
for minority appliants was -either needed or geared to promote that goal. - I!L JC

AssumiDg that some nonremedial objectives remain a legitimate basis for affumative
ac:siol1 after AdaJJnd. there is a questioD of the 1WUI'e of Ibe sbowiDg dial may be 1IeCeSsary

to support racial and ethnic classiflCatioDs that are premised OD such objectives. In bieber
education. the liDk betweea the diversity of the SbldeDt body aDd abe dM:rsity of viewpoiDls
on the campus d~ not readily lend itself to empirical proof. Justice Powell did not require
any such evideDce in Bakke. He said that the ItJ'oDI Fust Ameadmellt protection of
academic fteedom that allows -a university to make its own judgmeats as to education
includes the selection of its studeDt body. - BaJdce, 438 U.S. It 312. A university is thus·.
due some discretion to conclude that a student -with a particular background - whether it be
ethnic, geographic. culturally advantaged or disadvantaged - may bring to a professional
school of medicine experiences, outlooks, ana ideas that enrich the training of its student
body and bener equip its graduates to renderwith understanding their vital service to
humanity." ~ at 314.

It could be said that this thesis is rooted in a racial stereotype, one that presumes that
members of racial and ethnic minority groups have a -minority perspective- to convey. As
Justice O'Connor stated in Croson, a driving force behind strict SCNtiny is to ensure that
racial and ethnic classifications are not motivated by -stereotype. - Croson, 488 U.S. at 493
(plurality opinion). There are sound arguments to suppon the contention that seeking
diversity in higher education rests on valid assumptions. The thesis does Dot presume that ill
individuals of a particular race or ethnic background think and aet alike. Rather. it is
premised on what seems to be a common sense proposition that in the aggregate, increasing
the diversity of the student body is bound to make a difference in the array of perspectives
commun.iC.1t~ at a university. Sg Metro Broadcastine. 497 U.S. at 579 ("The predictive
judgment about the overall result of minority entry into broadcasting is Dot a rigid
assumption about how minority owners will behave in every case but rather is akin to Justice
PoweU's conclusion in~ that greater admission of minorities would contribute, on
average. te the robust exchange of ideas. -) (internal quotations omined). Noneth::less, after
Croson and Adarand, a coun might demand some proof of a nexus between the
diversification of the student body and the diversity of viewpoints expressed on the
campus. Jj Likewise, a court may demand a factual predicate to suppan the proposition that
greater diversity in a law enforcement agency will serve the operational needs of the agency

,. AJide from Ibe proffered justification ill DItG. the lovemment may have olber feasoas for seekiD.
to increase the number of minority health professionals.--" Justice Powel~ited literature on this subject in support of his opinion in~. ~ 438 U.S. at
312·)3 n.48, ns o.SO.
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and improve its performance,it or that minority health care professionals are more likely to
work in medically underserved communities.n

B. Narrow Tailorine Test

In additiOD to advancing a compelling coat, Illy perumeotaJ use of DCC must also
be -lWTOwly tailored.· 1bere appear to be two UDderlyiDa pwposes of die DID'OW taiJoriDg
test: first, to easu~ that nce-bued atIirmadve &dioa is die product or c:aaw deIiberatioa,
DOt hasty decisioDmum,; IJId. secoad, to aJSUJ'e Ibal sudlldioD is truly DeCeSAry, aDd that
less iDtJusive, elracacious meaDS to the end are uDivailable. AJ it bas beeD applied by the
courts. the factor'S that typically make up the -IWTOW tailorin,· leSt are as follows: (i)
whether the government considered race-neutral alternatives before resorting to race
conscious action; (Ii) the scope of the affumative action pmgram, aDd whether there is a
waiver mechanism that facilitates the narrowing of the program's scope; (Iii) the manner in
which is used, that is, whether race is a factor ill determining elillDility for I progr.uD or
whether ra~ is just one factor in the decisionmaJcing process; (iv) the comparison of any
numerical target to the number of qualified minorities in the relevant sce:tor or industry; (v)
the duration of the propam aDd whether it is subject to periodic review; aDd (vi) the dcp:e
and type of burden caused by the program. In Adarand, the Supreme Coun referred to its
previous affirmative action decisions for guidance on what the nanow tailoring test entails.
It specifically mentioned that when the Tenth Circuit reviewed the DOT program at issue in
Adarand under intermediate scrutiny, it had not addressed ra~-neutral alternatives or the
duration of the program.

Before describing each of the components, three general points about the narrow
tailoring test deserve mention. First, it is probably not the case that an afflJ111ative action
measure has (0 satisfy every factor. A strong showing with respect to most of the factors
may compensate for a weaker showing with respect to others.

Second, all of the factor'S are not relevant in every case. For example, the objective 
of the progtam may determine the applicability or weight to be given a factor. The facto~

may play out differently where a program is nonremedial.

Third, the nanow tailoring test should not f'C"a':SsariJy be viewed ill isolation from the
compelling interest test. To be sure, the inquiries are distinct: as indicated above, the
compelling interest inquiry focuses on the ends of an affirmative action measure, whereas the
I.

M ~ Hayes v. Noah State Law EmolYmept Oftiem AU'D, 10 F.3d 'JD7. 215 (.tab Cu. 1993)
(aJthoup the use of racial clusificatioDi to foster diversity of police dcpu'ImCDt could be • coastitutioDIJly
permissible objed.ive. city failed to show. l.iDk betweeu effective ..... cufon:emeut aDd ,realer divenity in
the depattmeat'l rub).

.-
J7~~, 4!l U.S. at 311 (opinion of Powell. J.) (aotm, lack of empirical data to IUppor1 medical

sc:bool's claim-"Lbat minority doc:lon will be more likely to practice in • disadvlDtaged commuDity).
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nanow tailoring inquiry focuses on the means. However, IS a practical matter, there may be
in interplay between the two. There is some hint of this in Croson. In seven) places, the
Coon said that the weak predicate of discrimination on which Richmond acted could nO(
justify the adoption of a rigid racial quota - which suggests that if Richmond bad opted for
lOme more flexible ..euu~ 6e Caa1t mgbt llave bccD less dl:mandin& wbc::a a:viewmg tbe
evideDce of discrimination. By die same token, tile more compeDiD& die interest. perhaps
less arrow tailoring.is required. For example, in Sbeec Mc:t.aJ Wodcen y. EEOC, 478 U.S.
421 (1986), and Unhed States y. Paradise, 4SO U.S. 149 (1987), the Supreme Coon upheld
wbat on their face appear 10 be rather rigid classifications 10 ranedy egteJious and persislent
discrimination.

However, it bears emphasizing that the Supreme Coun bas DeVer explicitly reeognJzed
any trade-off between the compelling interest and IWTOW tailoring tests. It is also far from
clear that the Coun in Croson would have found that a more flexible MBE program,
supponed by the generalized evidence of disCrimination on whicb Richmond relied, could
withstand strict scrutiny. In addition, the membenbip of the Coun has changed dnmatically
in the years since Sheet Metal Workers and Paradise. Both cases were decided by five-four
margins, and only one member of the majority (Justice Stevens) remains. And while Justice
O'Connor agreed with the majority in Sheet Metal Worken and Paradise that ample evidence
of deeply entrenched discrimination gave rise to a very weighty interest in race-based action,
she dissented on the ground that the panicular remedies selected were too rigid.

1. Race-Neutral Alternatives

In Croson, the Supreme Coun said that the RichJRond MBE program was nOl
-narrowly tailored, - in pan because the city apparently had not considered race-neuuaJ
me.ms to increase minority panicipation in contracting before adopting its race-based
measure. The Coun reasoned that because minority businesses tend to be smaller and less
established, providing race-neutral fmancial and technical assistance to small andlor new
flI1lls and relaxing oonding requirements might achieve the desired remedial results in public
conLracting -- increasing opportunities for minority businesses. 488 U.S. at 507, 510.
Justice Scalia suggested an even more aggressive idea: -adopt a pref~rence for small
businesses, or even for new businesses - which would make it easier for those previously
excluded by discrimination to enter the field. Such programs may weD have a racially
disproponionate impact, but they are not based on race.· ~ at 526 (Scalia, J., concurring).
As such, they would not be subjected tD strict scrutiny.

The Coun in Croson did not specify the extent to which governments must consider
race-neutral measures before resorting tD race-conscious action. It would seem that the
•• .s:Ma wee...... A_Ill" ....."'" ...·.08JY"jB:CIiiif.....
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7 lb.- This principle would compon with the PUtp05eS of ensuring that race-based
remedies are used only when, after c:aJeful consideration, I government bas concluded that
less intnasive means would DOt work. It also comports with Justice Powell's view that in the
remedial setting,~ government Deed DOt use die -least restric:d¥e meaDS- where they would
DOt ac:complisb die desiJed aads as weD_ ~ FuDilqyc,441 U.s. at 508 (Powell, J.,
coDcuniDg); • 11m Wyant, 476 U.S. It 280 D.6 (plurality opinion of Justice PoweD)
(narrow tailoring requirement easu~ that -less n:strictive means- are used wbco they would
promote the objectives of a racial classification -about IS wdJ-) (mtemaJ quOIaIiODS
omiued)."

"Ibis approacb Jives the JOYeI"IIIl1eDt • measuft of disadioD in deIamiDiDJ wbetber
its objectives could be accomplished through some other avenue. lD additioa, ;ncler this ..
approacb, the government may Dot be obliged to consider n~oeutraJ alteraatives every time
that it adopts a race-eonscious measure in a particular field. 1D some situations, the
government may be permitted to draw upon .. previous consiciemiOD of race-neutral
alternatives that it undenook prior to adopting some earlier race-based measure.«I In the
absence of prior experience, however, a government should consider race-neutral alternatives
at the time it adopts I racial or ethnic classificatioD. More fuDdamemally t even where race
neutral alternatives w~ considemd, a coun might second-guess the govemment if the coun
believes that an effective race-neutral alternative is readily available and hence should have
been tried. ~ Metro BrpadClSJin&, 497 U.S. at 625 (O'Connor, J., dissenting) (FCC
affumative action programs are not narrowly tailored, in partt because ·the FCC bas never
detennined that it has any need to resort to racial classifications to achieve its asserted
interest, and it has employed race-conscious means before adopting readily available race
neutral, alternative means·); United States v, Paradise, 480 U.S. at 199-200 (O'Connor, J.,
dissenting) (district court's race-based remedial order was not narrowly tailored because the
court ·had available several alternatives· that would have achieved the objectives in a less
intrusive manner):'

,. See Coral Constr. KiDg County, 941 F.2d at 923 (-[W]hi!e strict scrutiny requires serious. ,oad
faith consideration of nee-neutral alternatives. nrict 'Ct'Utin)' does not require exhaustion of every sucb
possible alternative. -).

" £t Bj1Iisb v. City of Cbicuo, 989 F.2d 890, 894 (1Ib Cu.) (a baDe) (PosDer, J.) (m RviewiDa
affirmative actiOD measures, courts must be ·lCDSitiv(e] to the impol'UDcc of IvoidiD, racial criteria ...
wtJenever it is possible to do 50, (as] Croson requires-), CC'O. denied, I J4 S. Ct. 290 (1993) .

.,~ CoptractoD Ass'p v, City of Philadelphia, 6 F.3d II 1009 D.IB.

••~ also PsIa' Brapcb. NAACP VT SeibelI, 31 F.Sd 1548, 1S71 (11th CU. 1994) (eily Jhould have
impJemeated nee-neutral aJterDativc of establishiD, DOD-dilCrimiDalot)' IdodiOD procedures ill police ud
fire departmeats instead of IdoptiDI race-bued procedures; ·CODWaued usc of discrimilwory taU..•
compounded the vCf)'jviJ that (nee-based measures] "NCR dcsiped to elimillate·); AnCeD v. City of
Memphis. 37 J=0:03d 115S. 1164 (6th Cu. 1994) (rcmaadiDl to lower court, ill put, because evideacc
sucgested that,Jbe citY should have used obvious set of nee-neutral alteroalives before resortinl to nee-
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2. Same of PrommlAdminiSllltive WaiveD

Justice O'CoMor's opinion for the Coun in Croson criticized the scope of
Richmond's thirty percent minority subcontraetiD& requirement, amn& it I -rigid numerical
quota· that did not pennit CODSideratiOll, thJoaP some form or administtllive waiver
mechanism, of wbClher particular iDdividuals benefltinc from the ordinance bad suffered
from the effects of the discrimiDation that the city was seeJcin& to remedy. 488 U.S. It 508.
Al first blush, this criticism of the Richmond plan may appear to conflict with previous
Coun decisions, joined by Justice o'Connor, that beJd that race-based remedial measures
Deed DOt be limited to persons who were the victims of discrimination. <S= 1VmI p. S.)
Upon closer reading, however, CmSOD should Dot be int.erpreted as introducing I -victims::
only· requirement through the IWTQW tailoring tesl.42 The Coun's rejection in Adarand of
Justice Scalia's position that compensation is due only to individuals who have been
discriminated against personally provides further confumation that Croson did Dot impose
any such requirement.

The Coun's focus in Croson on individuaJiud consideration of persons seeking the
benefit of a IlCiaJ classification appears to have been animated by three sepante CODcernS

about tbe scope of the Richmond plan. First, the Coun indicated that in order for a remedial
afflIlJlative action program to be lWTOwly tailored, its beneficiaries must be membeD of
UQups that were the victims of discrimination. The Coun faulted the Richmond plan
because it was intended to remedy discrimination against African-American contractoD, but
included among its beneficiaries Hispanics, Asian-Americans, Native-Americans, Eskimos,
and Aleuts - groups for which Richmond had proffered -absolutely DO evidence of past
discrimination." llL at 506. Therefore. the Coun said. even if the Richmond MBE program
was -. narro\\'ly tailored· to compensate African-American contractors for past discrimination,
one may legitimately ask why they are forced to share this 'remedial relief with an Aleut
citiz.en who moves to Richmond tomorrow?" Uh·3 Second, the Coun said that the
Richmond plan was not even narrowly tailored to remedy discrimination against black

conscious measuru).

C2 Most lower courts have Dot CODStnled Crosop in thal fuhiOD. ~. LL. Bi11jsh v Cjty of Cbjeaco.
962 F.2d 1269. J292·94 (7th Cir. 1992). rev'd 0D other munds. 989 F.2d 890 (7th Cir.) (CD baDe), cen.
denied, J 14 S. Ct. 290 (1993); Coral Constr. Co. v. Kine County. 94J F.2d at 925-26 a.lS; Cupico v.
Pueblo School DiS1 No 60. 9J7 F.2d "31, 437 (lOth Cir. 1990). But lee Wjater Pan: v. FCC, 873 F.2d
·347. 367-68 (D.C. Cit. J989) (WilJiaml. J., coDeurriDc iD part aDd dilleDUD, iD pan) (iDterpretiDI
Croson as requirin, thal racial clusifieat.iODS be limited -to vi~I of prior diICrimiDatioD-); Mail Uae
Paving Co. v. Board of Educ" 725 F. Supp. 1347,1362 (E.D. fa. J989) (MBEpropam Douwrowly
taiJored, in put. because it -CODtainC(cf] DO provisioD to ideDt.ify those who were victims of put
discrimination and to limit !he pro,ram's beDcfits to them·) .

.,~ O'l§nneltcoastr. Co. VI DistriC1 of Columbia, 963 F.2d It 427 (MBE propam was DOt
narrowly tailored because of -random inclusion of racial aroups for which !here was DO evidcDcc of past
discriminatiolfj .
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contractors because -. successful black entrepreneur ... from anywhere iD the counuy
could reap its benefits. ~ It S08. That is, the geographic scope of the plan wu not
sufficiently tailored." Third, the Court contrasted the -rigidity- of the Richmond plan with
die flexible waiver mechanism in the ten percent minority puticipatiOD RquiJ'emeur that was
upheld ill FuWlqye. AJ the Court ill Crpcon descnOed it, tk requift:meat iD fuDjJqve could
be waived where I miDority business cbuged • -hip price [that] was DOt attributable to
the effects of past discrimiDation.· IsL ~ FuDiJovc. 448 u.s. at 488 (plurality opiDiaD).
The theory is that wbere • busiDess is struwnc 10 overcome discrim.iDItioa. it may DOt have
die capacity to submit • competitive bid. 1'bal ID etrective waiver provisioa allows for
-iDdividll,Jiud consideration- of I panicuJar miDority c:ontraetor's bid does DOt meaD that the
c::oatraClOr bas to be • -victim· of • specific instance of discrimiDatioa. It does meaD that if
the contractor is wealthy and bas entered the mainstJam of contractors iD the community, •
high bid might not be traceable to the discrimination that I racial or ethnic classification is
seeking to redress. Instead, such a bid might-reflect an effon to exploit the classification."

3. Manner in Which ]bee is Used

The Court's attaele on the -rigidity- of the Richmond ordinance also implicates
another common refrain in affumative action jurisprudence: the manner ill which race is
used is an integral pan of the~w~ requirement. The clearest statement of the
Court's somewhat mixed messages in this area is tha\ programs that make race or edmicity a
requirement of eligibility for particular positions or benefits are less likely to survive
constitutional challenge than programs that merely use race or ethnicity as one factor to be
considered under a program open to all races and ethnic groups.~

.. Compare Associated Gen Contractors v. Coalition for Economic EQuity, 950 F.2d &l 1418 (MBE
program IDlended to remedy discriminatioD against minorities iII county COnstructiOD iDdustry was
IWTOwly u.ilored, in pan, because scope of beDeficiaries was limited to miaorities withiD tbe COUDty)~
fodberesky v. Kirwan, 38 F.3d 147, JS9 (4th Cir.) (scbolanbip prorram iJUeDded to remedy
discrim.iD~tioD against Africu-Americans in MarylUld was Dot IWTOwly tailored, iD part. bcaause Afric:aD
Americans from outside Maryland were eligible for tbe prorram), cert. denied, lIS S. Ct. 2001 (1995) .

.,~ Milvo'.ukee County Paven AIS'p v, fiedler, 922 F.2d 419, 425 (71h Cir.) (DOtiDI that
administrative waiver mec:buism cabled I\&tc 10 exclude from scope of beaeficiaria of aftinDative KtioD
plan in public contraeti.a, "two wealthy black football playcnw who apparently could compete etrcc:tively
outside the plan), c.eT1. denied, SOO U.S. 9S4 (1991); CopCTde Gepen], IDe. v. Wasbjpetop Suburban
Sanitary Comm'D, 719 F. Supp. 370,381 (D. Md. 1991) (MBE proJraDl Dot DUTOwty tailored, in part.
bcc::ause it b~ "DO provisiOD to ',nduate' from the Prolr&m those coDtraetilJe finDs which have
dcmoostralCd the ability 10 effeetivdy compete with DOD-MBE'. in • competitive biddiDI processW); 1&
also Shurtlerf Broadcastjp!. Ine. Y. fCC, 876 F.2d at 916 (OpinioD of SilbcnDu, J.) (--r'be:re must be
lOme opponunity to exclude those individuals for wbODl affiiml!ive KtioD if jut uoaber busiDea
opportunity. W) •

.. The factor that.J'C labeled above u -scope of beDeficiariesladmhUltnUvc wmvcn- illOIDetim.
coDSidcrcd by eouns~Ddcr the beadiDe of -flcXJDUity- , aloal with • coDlidcralioD of abe mumcr ill which
nee is used. For the sakc of clarity we hlvc divided them into two scpara1C componeDts of abe IWTOW



Two types of racial classifications are subject to criticism as being too rigid~ First
and most obvious is an affumative action program in which a specific Dumber of positions
are set aside for minorities. The prime example is the medical school admissions program
that the Court invalidated in Bakke. Justice Powell's pivotal opiDioa iD the case turned
squardy co the fac:l tbat the propam 'leSel'Ved siztecn perceat of dae slots at1be medical
scbool for members of mcw and edmic miDority groups. ADotber example of this type of
classification is the prolJ'UD upheld iD FuUiloye. It provides 'Ibat, except where the~
of Commerce determiDes otherwise, at least ten pe.rcent of the amOUD! of federal gtUtS for
certain public works projects must be expeoded by gnntees to purchase goods or services
from miDority-owaed businesses. 42 U.S.C. § 6705(1)(2).

The second type of classification that is wlnerable to attack on flexibility grounds is a
program in which race or ethnicity is the sole or primary factor in determining eligibility.
One example is the FCC's -distress sale- program, which allows a broadcaster whose
qualifications have been ca1Jed into question to tnnsfer his or ber license prior to an FCC
revocation hearing, provided the transferee is a minority-owned business.n Another
example of afflnnative action programs in which race or ethnicity is a requirement of
eligibility are college scholarships that are reserved for minorities."

Under both types of classifications, persons not within the designated categories are
rendered ineligible for cenain benefits or positions,·' Justice Powell's opinion in~

tailoring test.

., The distress sale program was upheld uDder intermediate scrutiny in Metro BroadcastjDc.

•• There is a plausible distinction between college scholanhips that are reserved for minorities and
admissions Cfuot.u that reserve places at. college for miDorities. In podberesky v. Kirwan, 38 F.3d J4·;
(4th Cir 1994), cere denied, I IS S. Ct. 2001 (l99S), the Fowth Circuit held that a college scbolanhip
program for African Americans was unconstitutioaal under Crosop. The Fourth Circuit', decisioD,
however, did not equate the scholanhip program with the admissions quota struck down in~, and it
did not turn on the fact that race was a requirement of eliJibility for the program.

.. The statutes and rel'lJations UDder which DOT bas established the contracting prolTlJD at issue ill
Adarand are different. Racial and etbDic cJusifications are used ill the form of a prelUmptioD that
memben of minority lfOuPS are -socially disadvaDtqecl. - However, that pt'CSumptioD is rcbut1lblc. aDd
memben of Donminority poups are wJlDle for the prolTam . -OD thc basis of clear and coDvinciDl
evideace- that they are socially disadV&llf.qecl. AdarJod. 63 U.S.L.W. at "524. ~ isL. at"~ ($levens.
J., disseatinl) (arguinl that the relevaDt staMes and repJations ill Adaryd are bencr wloRd thaD the
Fullilove legislation. because they -doD Dot mike race the sole criterioD of eliJibility for participation in
the program. - Mcmtlen of raeial aDd c:duaic are presumed to be disadVUltaled, but the presumption is
rebuttable, aDdcveVf it does Dot let the presumptiOD. -. small business may qualify [for the program] by
sbowing that ir is both socially and economic:alJy disadvantaged-).
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rested on the fact that the admissions program at issue was a quota that saved places for
minorities solely on the basis of their race.JO M Justice PoweD put it, such a prognrn

tells applicants woo are Dot Nqro, Asian, or Chicano that they
are totaDy excluded from a tp:d6c pet=I'JF of the -.s in aD

eateriDg c:1ass. No matter bow strong their qualifications,
quautitative and extn.aJrricuJar, iDcludiDg their own potaltia1lor
comnDutioa to eduaticmaJ diversity, they are DeVa' afforded the
chance to compete with Ipplic:ants from the preferred IJUUPS for
the specialldmjssioos seats.

438 U.S. at 319. Justice PoweD contrasted admissions prognms that require decisioas based
-mkb:- on race and ethnicity, id... at 315, with programs in which race or ethnic background
is simply one factor among many in the admissions decision. Justice Powell said that in the
latter type of program, -race or ethnic background may be deemed a 'plus' in a paJticular
applicant'S fLJe, yet it does not insulate the individual from comparison with aD other
candidates for the available seats. - Id.. at 317. In Justice Powell's view, such programs are
sufficiently flexible to meet the narrow tailoring requiremeut. .

This line of reasoning also resonates in Johnson v. Tranmonation AgenCY, 480 U.S.
616 (1987). There, the Supreme Coun upheld an affmnative action plan under which a state
government agency considered the gender of applicants51 as one factor in making cenain
promotion decisions. The Coun noted that the plan -setO aside no positions for women,
but simply established goals for female representation that w~ DOt -construed- by the
agency as -quotas. - Id. at 638. The Coun funher observed that the plan 8merely
authorizerd] that consideration be given to affl1lT1ative action concerns when evaluating
qualified applicants.· M.. The Coun stressed that in the promotion decision in question.
•sex . . . was but one of numerous factors [that were taken] into account. 8 kL The
agency's plan ·thus resemble[d]- the type of admissions program 8approvingly DOted by
Justice PoweU· in~: .. 8requires women to compete with all other qualified applicants.
No pe~ns are 3utomatica1ly excluded from consideration; all are able to have their
qualifications weighed against those of other applicants. - lit ~ IJjQ UL. at 656-57
(O'CoMor, J., concurring in judgment) (agency's promotion decision was not made 8solely
on the basis of sex;- rather, "sex was simply used as I 'plus facmr·8).

JD~ is the oDly Supreme Coun aff'lt1Dative action~ that ultimately tunted on the -quota- issue.
lD Crom, the Coun refcrT'Cd dispataliDCly to the thin)' perccat miDority I'UbcolllraetiDC rcquin:mCDt at
issue ill die case as a -quota, • but tbat was DOt iD itself the basis for the Coun·. decisioD.

" AJtboucb Johnson was • Title VD Ceudcr classification case, ill rasoDiD, .. to !be didiDc:tion
betweeD quotdud JPals is instructive with respect to the coDStitutionaJ &Daly.is of ncial aad ethnic
classifications:'"
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· Finally, Croson itself touches on the point. The Coon said that in the absence of a
waiver mechanism that permitted individnalimj consideration of persons seeking a share of
city contracts pursuant to the requirement that. thirty percent of the dollar value of prime
contracrs go to minority subcontractors, the lUchmODd pia was ·problematic from a ~uaJ

protection standpoint because [it made] the coior of an applicant's skin the sole rdevaDl
consideration. - 488 U.S. at 508.

4. Comparison of Numerical Imet to Relevant Market

Where an affumative action program is justified OD remedial grounds, the Coun bas
looked at the size of any numerical goal IDd its compa.risoD to the relevant labor DWtet ot
industry. This factor involves choosing the appropriate measure of comparison. In Croson,
Richmond defended its thiny percent minority subcxmtracting requirement on the premise that
it was halfway between .067 percent - the percentage of city CODtracts awarded to African
Americans during the yean 1978-83 - and 50 percent - the African-American population of
Richmond. The Coun in Croson demanded a more meaningful statistical comparison and
much greater mathematical precision. It held that numerical figures used in a racial
preference must bear a relationship to the pool of qualified minorities. Thus, in the Coun's
view, the thirty percent minority subcontracting requirement Dot IWTOwly tailored, because it
was tied to the African-American population of Richmond, and as such, rested OD the
assumption that minorities will choose a particular trade -in loclcstc:p proponion to their
representation in the local population. - 488 U.S. at 507.'2

5. Duratjon and Periodic Review

Under Croson, affirmative action represents a -temporary- deviation from -the norm
of equal treatment of all racial and ethnic groups. - Croson, 488 U.S. at 510. A panicular
measure therefore should last only as long as it is needed. ~ Fullilove, 448 u.s. at 513
(powell, 1., concurring). Given this imperative, a racial or ethnic classification is more
likely to pass the narrow tailoring test if it has a defInite end-date,'3 or is subject to

S2 Compare Aiken ". City of Memphis, 37 F .3d at 116S (remaudiDl to lower court, in part, because
race-based promotion loals in consent decree were tied to -undiffen:ntiated- labor force Italistics;
instructing district court on remand to determine whether racial composition of city labor force -differs
maleriaJly from that of the qualified Jabor pool for the positioos- in question) m Edwards v. City of
Houston, 37 F.3d 1097, J J14 (5th Cu. J994) (race-based promotion loals in city police department were
IWTOwJy tailored, in part, because the loals were tied to the Dumber of miDoritics with the skills for the
positions in question), reb'c CIJDted,.9 F.3d 1048 (Sth Cir. 1~).

!J~ Paradise, 480 U.S. &1 178 (plurality opinion) (race-based promotion requiremcnt was aarrowly
tailored, in part, because it was -ephemeral, - ad would -cadureD oDly uDtiJ- nOD-discrimiDatory
promotion procedures were implemcated); Shed Metal Workm, 478 U.S. at 487 (Powell, J., coDcun'iDe)
(race-based hiriJlg loi1' was natTO.....y tailored, in~ because it -was DOt imposed u a pcrIDUICIlt
requirement, ~t [wa(] of limited duration-); FulUlovc, 448 U.S. at 513 (Powell, J., concurring) (race
based clusification in public worb legislatioD was DUTOwly tailored. in part, because it was -Dot a
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meaningful periodic review that enables the government to asccnain the continued need for
the measure. The Supreme Court bas said that a set end-date is less imponant where a
progmn does not establish specific numerical targets for minority participation. Johnson,
480 U.S. at 640. However, it remains imponant for such. program to undergo periodic
review. ~ & at 639-40.

Simply put, • racial or ethnic classification dJal was justified at die poiDt of irs
adoption may DO longer be required at some future poiDt. If the classification is subject to
reexamination from time to time, the govcmment CIJ1 n2Ct to changed cin:umstaaces by fine
tuning the classification, or discontinuing it if warra.ated. k puDiloye, 448 U.S. at 489
(plunlity opinion); _11m Metro BrpadClstine, 497 U.S. at 594; Sheet Metal Workers, ~78
U.S. at 478 (plurality opinion); kt.. at 487-88 (Powell, J. t coacurrlng).

6. Burden

Affumative action necessarily imposes a degree of burden on persons who do not
belong to the groups that are favored by • racial or ethnic classification. The Supreme Coun
has said, however, that some burdens are acceptable, even when visited upon individuals
who are not personally responsible for the panicular problem that the classification seeks to
address. See Wy~am, 476 U.S. at 280-81 (plurality opinion) (-As part of this Nation's
dedication to eradicating racial discrimination, innocent persons may be called upon to bear
some of the burden of the remedy. -). This was implicitly reaffmned in Croson and
Adarand: in both cases, the Court wrecognize(d) that any individual suffers an injury when he
or she is disadvantaged by the government because of his or her race, whatever that race
may be, "s.. but declined to hold that the imposition of that burden pursuant to an affumative
action measure is automatically unconstitutional,

In some situations, however, the burden imposed by an affmnative action program
may be too high. As a general principle, a racial or ethnic classification crosses that
threshold when it -unsenle[s] ... legitimate, fmnly rooted expectation[s], ." or imposes
ihe "entire burden ... on particular individuals. "S6 Applying that principle in an
empioymcnt case where seniority differences between minority and nonminority employees
were involved, a plurality of the Coun in WYOnt stated that race-based layoffs may impose
a more substantial burden than race-based hiring and promotion goals, because -denial of a

permanent part of federal contracting requirements-); O'Ponnell COpST. Co. v. District of Columbia, 963
F.2d at 428 (ordiaance settiDg uide a percentage of city contracts fOT minority busiDesses was Dot
narrowly ta.ilored, in part, because it CODtaiDed DO -sunset provision- and DO -cud [was] in sight").

if Adaraod, 63 U.S.L.W. at 4S31 (citiD, CmoD).

ss Jobnsop, 480 !J,.S. at 638.

" Sheet Metal WOrlcen, 478 U.S. at 488 (Powe1J, J., concun1DI).
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future employment opportUnity is nOl as intnlsive as loss of an eXisting job.· Wynnt, 476
U.S. at 282-83;~ 11m id.. at 294 (White, J., concurring). In a subsequent case, however,
Justice Powell wam~ that -it is too simplistic to conclude that hiring [or other employment]
goals withstand constitutional muster whereas -layoffs do not . . .• The proper constitutional
inquiry focuses on the etrec:l, if any., and the diffuseoea of the burdeD imposed on iDnoceat
DOnminorities, not OIl the label appBed to the partkular employment plaD at issue.· n=
Metal Workers, 478 U.S. It 488 n.3 (PoweJl, J., CODaJrring).

In the c:ontraeting area, a racial or ethDic classificaIion would upset settled
expectations if it impaired an existing contract that bad beea awarded to I person who is Dot

included in the classification. 1bis apparently occurs nrely, if at all, in the federal '.
government. A more salient inquUy therefore focuses on the scale of the exclusiODll)' effect
of a contracting progmn. For example, in Fullilove, Justice Powell thought it salient that
the contracting requirement at issue in the cue reserved for minorities I very small amount
of total funds for CODstruction work in the nation Oess than one percent), leaving
nonminorities able to compete for the vast remainder. For Justice Powell, this rendered the
effect of the program wlimi~ and so widely dispersed that its use is consistent with
fundamental fairness.· fullilove, 448 U.S. at SIS. In some instances, conversely, the
exclusionary effect of racial classifications in contracting may be considered too large. for
example, the lower coun in Croson held that Richmond's thirty percent minority
subcontracting requiremenr imposed an irnpennissible burden because it placed nonminorities
at a great ·competitive disadvantage. W l.A. Croson Co. v. City of Richmond, 822 F.2d
1355, 1361 (4th Cir. 1987). Similarly, an affinnative action program that effectively shut
nonminoriry f111l1s out of cenain markets or particular industries might establish an
impermissible burden. For example, the dissenters in Metro Broadcastin~ felt that the
FCC's distress sale unduly burdened nonminorities because it "created a specia1izt"Ji market
reserved exclusively for minority controlled applicants. There is no more rigid quota than a
100 5t set-aside. . . . For the would-be purchaser or person who seeks to compete for the
station, that opponunity depends entirely upon race or ethnicity.· 497 U.S. at 630
(O'Connor, J., dissenting). The dissenters also dismissed the majority's contention that the
impact of distress sales on nonminorities was minuscul~, given the small number of stations
transferred through those means. The dissenters said that w[i)t is no response to a person
denied admission at one school, or discharged from one job, solely on the basis of race, that
other schools or employers do not discriminate. W ~

C. The Post-eroSQn Landscape at the State and Local Level

Croson has not resulted in the end of afrumative action at the state and local level.
There is no doubt, however, that Croson, in tightening the constitutional parameters, bas
diminished the incidence of such programs, at least in· contracting and procurement. The
post-croSQn experience of governments that continue to operate afflnnative action prognms
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in that area is instructive.$7 Many governments reevaluated their MBE programs in light of
Croson. and modified them to comport with the applicable standards. Typically. the
centerpiece of a government's effons bas been a -disparity study: conducted by outside
expens. to analyze patterns and practices iD the Jocal COnstnletion indusuy. The purpose of
a dispariIy study is to derenniJIe whether there is eWieace c:I discrimiDation apinst
minorities in the local construction indusuy that would justify the use of remedial racial and
ethnic classifications in contraetiDg aDd procuremeat. Some IIUdies also address die etrlCaC)'
of nce-neutra1 11tematives. In addition to obtaining a disparity study, some JOVeI'DIDeDtS
have held public bearings in which they have received evidence about the workings of the
local construction industry.

Post-Croson affumative action programs in contracting aDd procurement tend to
employ flexible numerical goals and/or bidding prd'erenccs in which race or ethnicity is a
·plus· factor in the allocation decision, rather than a hard set-aside of the son at issue in
Croson. It appears that many of the post-Croson contracting and procurement programs that
rest on disparity studies have not been challenged iD coon.sa At least one of the programs
was sustained in litigation." Another was strock down as inconsistent with the Croson
standards.60 Challenges to other programs were not resolved on summary judgment, and

S1 A comprehensive review of voluDtary affirmative actioD in public employment at the state aDd local
level after Croson is beyuDd the scope of this memorandum. We Dote that a Dumber of the propams have
involved remedial racial and ethnic classifications ill coDDed.iOIl with biriD~ and promotion decisions in
police and fire departmeDts. Some of the prorrams have been upbeld, ud others ItrUck dOWD. Compare
Peighlll v. Metropolitan Dade County, 26 F.3d 1545 (lltb Cir. 1994) (upholding race-based hiriDlloal
in COUDty fire department under Crosop) with Lou v. City of SagiD!w. 911 F.2d 1192 (6th Cir. 1990)
(striking down race-based hiriJ1~ ,oal in city police depanmeDt UDder Crosop aDd Wygyt).

51 That bas bceo true in RicbmoDd. It is our UDdcntaDdiDI that the city coDducted a post-cmop
disparity study and eDaCted a DeW MBE pro~ram that establisbes a biddiD~ prefereDce of -20 poiDU- for
prime contractors who pled,e 10 med a loal of subcontractin, six1eeD perccDt of the doUar value of a city
contract 10 MBEs. The program wom at the -preqUalifieapOD- 1tIIC, wheD the city is determiDiDJ its
pool of eligible bidders on a project. 0Dce the pool is selected, the low bidder is awarded the coDtraCt.

" See Associated Gen. Coptrae:ton v. CoaJitiop for Ecopomic: Equity, 9SO F.2d J40J (9tb Cir. J991).-*' Associated Gen. COntractoD v. City of New Haven, 791 F. Supp. 941 (D. CoDD. J992), vacated on
mootness uoypds, .ff'F.3d 62 (2d Cir. 1994).
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were remanded for funher fact fmding." Contracting and procurement prognms that were
not changed after Croson have met with a mixed reception in the courts.Q

m. APRligtion of the Croson S'Pnda",s It the fGdepJ I.eveJ

In essence, Adarand federalizes Cmson, with one importaDt caw:at: Coagress may be
entitled to some defelCllCe when it acts OD the basis of race or etbnidty tD remedy the dfee:u
of cliscrimination. ...c.n in Mag biDted that It least wbc:re • feder2l aftirmatiye
action program is congressionally maDdated, the Croson standards miJht apply somewhat
more loosely. The Court concluded that it need DO( resolve whether and to what extent th~

judiciary should pay special deference to Congress in this area. The Coun did, however,
cite the opinions of various Justices in Fullilove, Croson, and Metro Brpadcastine concerning
the significance of Congress' express constitutional power to enforce the antidiscrimination
guarantees of the 11lineenth and Founeenth Amendments - under Section 2 of the former
and Section 5 of the latter - and the extent to which courts should defer to exercises of that
authority that entail the use of racial and ethnic classifications to remedy discrimination. ~
63 U.S.L.W. at 4531. Some of those opinions iDdiate that even under stria SCMiny,
Congress does not have to make findings of discrimination with the same degree of precision
as a state or JocaJ government, and that Congress may be entitled to some latitude with
respect to its selection of the means to the end of remedying discrimination. 63

61 Coral Constr. Co. v. Kipg County, 94] F.2d 910 (9tb Cir. 199]), ceo. denied, 502 U.S. ]033
(1992); Concrete Worlcs v. Cjty and County of DenvCf, 36 F.3d ]5]3 (lOth Cir. ]994), ceo. denied, 115
S Ct. 1315 (! 995). The courts in these two cases commented favorably 00 aspects of the programs at
Issue and the disparity studies by whicb they are justified.

C We are a-.wa.re of aI least one sucb proJTUD thai survived a motion for summary judJDleDt aDd
apparently is still in effect today. ~ Cone Corp. v. Hillsboroucb COUD!Yt 908 F.2d 908 (11th Cir.),
£crt denied. 498 U.S. 983 (1990). Others have been invalidated. See, £..L, O'Ponnell Constr. Co. v.
District of Columbia, 963 F.2ci 420 (D.C. Cir. 1992); Contractors' Assoc. v. City of Pbiladelphia, WL
11900 (E.O. Pa. Jan. 11, ]995); Arrow Office Supply Co. v. Cjty of Dctrojt, 826F. Supp. 1072 (E.D.
Micb. ]993); F. Buddie Constr. Co. v. Cify of EJyria, 773 F. SUpp. 10]8 (N.D. Ohio ]99]); Maip Ljne
Pav;ng Co. v. Board of Educ .• 725 F. Supp. 1349 (E.n. Pa. 1989).

G Section ] of the Fourteenth Amendment prohibits stltC$ and municipalities from denyin& penODS the
equal protection of the laws. $ectjOD 5 lives CoDgresS the power to enforce thai prohibition. Because
Section ] of the Fouoccnth AmeodmeDt only applies to sta1cS and municipalities, ~ United States v t

~, 383 U.S. 745, 755 (1966), it is uaCCl1&iD wbdbel' CoDcrea may act UDder SectiOD S of thai
ameudment to remedy discrimiD&1ioD by purely privaae acton• .Is AdaraDd, 63 U.S.L.W. at 4538 D.IO
(StcveDS, J., dissCDt1DI) (-Because CoDIf'CSS bas acted with raped to the Stales ill cuctiDl STtJRAA, we
need Dot revisit today the difficuh questiOD of IS's applicability to pure replalioD of private
individuals. e); Metro Brpadcasting, 497 U.S. at 60S (O'Coaaor, J., disscatiDl) (-SectiOD S empowers
CoDIRSS to act res~D& the States, &Dd of COURt this case CODcems oaly the administratioD of federal
prolrams by federal officials. e). Nevertheless, remedial lelislatioD adopted uDder SectioD S of tbe
Founccnth Amendment does pot Deceswily have to act OD the Itales direcdy. IDdccd, wbeD CoDIf'CSS
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In Fullilove, Justice Powell's concurring opinion said that even under strict scrutiny,
-[t]he degree of specificity required in the flDdings of discrimination and the breadth of
discretion in the choice of remedies may vary with the nature and authority of a
governmental body. - Fullilove, 448 u.s. at SIS n.14 (Powdl, J., CODcurring). It was
therefore of paramoum impo1laDCe to Justice PaweD tIaat the ncia.1 ad edmi.c dassificarioo
in Fullilove was prescribed by CoDgress, which, Justice PaweD admonisbed, -Piapcr1y may
- and indeed must - address directly the problems of discrimination in our socidy. - Id.. at
499. Justice Powell empbasjud that Congress has lithe unique constitutional power- to take
sucb action under the eDforcemCDt clauses of the 1birteeDtb and Fourteenth AmeDdments.
~ at 500. ~ kL at 483 (plurality opinion) (-ron DO OIJID of govemmean, .we or federal,
does there repose a more comprehensive remedial power than in the Congress, expJeSS1y ".
charged by the Constitution with the competence and authority to enforce equal protection
guarantees. e). Justice PoweD observed that when CongJ'eSS uses those powers, it caD paint
with a broad brush, and can devise national remedies for the national problem of racial and
ethnic discrimination. Id... at 502-03 (Powell,-J., concurring). Funhennore, Justice Powell
said that through repeated investigation of that problem, Congress bas developed familiarity
with the nature and effects of discrimination: -After Congress bas legislated repeatedly in an
area of national concern, its Members pin experieoce that may Rlduce the need for fresh
hearings or prolonged debate when Congress again considers action in that area. - lcL at 503.
Because Congress need not redocument the fact and history of discrimination eacb time it
contemplates adopting a new remedial measure, the fmdings that supponed the Fullilove l' ~,
legislation were not restricted to the actual fmdings that Congress made when it enacted that
measure. Rather, the record included -the information and expenise that Congress acquires
in the consideration and enactment of earlier legislation." ~ A court reviewing a race-
based remedial act of Congress therefore -properly may examine the total contemporary
record of congressional action dealing with the problems of racial discrimination against
[minorities]." IQ... Finally, Justice Powell gave similar deference to Congress wben it came
to applying the narrow tailoring test. He said that in deciding how best to combat
discrimination in the country, the -Enforcement Clauses of the Thirteenth~and Fourteenth
Amendments give Congress a . . .. measure of discretion to choose a suitable remedy." IQ...
at 508.

seeks to remedy discrimiDatioD by private parties, it may be indirectly remedying discrimiDatioD of the
states; for iD lome cases, private discrimiDaliOD was tolented or expressly IaDctiODed by the stales.

Pri vate discrimination, moreover. often C&II be remedied undCT' the enforcement provisions of the
ThirteeDth Ameadmcut. Sec:tiOD 1 of that ameDdmeot prohibitl slavery aDd involuntary serviNde. SectiOD
2 gives Cong1'C5$ the power to eoforce that prohibition by pusing remedial lelislation desipcd to
eliminate ..the badges and iDcideotl of slavery in the United·States. " JODes v. Alfred Mayer Co., 392
U.S. 409,439 (1968). The Supreme Coun bas held that sucb JelislatioD may be dircclCd at remedyiDg
the discrimination of private actors. as well as that of the stales. I£.. at 438. ~!ImRupyog v.
McCrary, 427 U.S. 160, 179 (1976). 1D fullilove. the plurality OpiDiOD coDcluded that the Commerce
Clause provid~ aD ad"ditional source of power uadCT' which Congress could adopt race-based lelislation
intended to re~edy the discrimiDatory CODduet of private actors. See Fullilove, 448 U.S. at 475 (plunJily
opinion).
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Justice O'Connor's opinion in Croson is very much in the "same vein. She too
commented that Congress possesses -unique remedial powers ... uDder i 5 of the
Founeenth Amendmeot. - Croson, 488 U.S. at 488 (plurality opinion) (citing Fullilove, 448
U.S. at 483 (plurality opinion». By contrast,·state and local.ovemmeats have -no specific
constitutional mandate to eafOR:e die diClatel of 1IIe FauIteeDtll Amcadmentll - MIt ralher are
mbject to its -explicit CODStrIiDts. - IsL at 490 (p1uality opinion). 1"bez'eforc, in Justice
o'Connor's view, Stale aDd Ioc:aI govemmeats -must ideDtify discrimiDatioD, psb1ic or
private, with some specificity before they may use~ reIief.- IsL at 504.
CoDgress, on the other bud, CIIl make, aDd -bas made mODal fiDcfiup tbal there bas been
societa1 discriminatioD ill I bolt of fields.· IiL It may tberefore -ideatify and redress the
effects of society-wide discrimination- through the use of ndaJ and ethnic classifications ~t
would be impermissible if adopted by a state or local govemDleDt. IiL at 490 (plurality
opinion)." Justice O'CoDnor cited her Croson opinion and reiterated these general points
about the powers of Congress in her Metro Brpadcastin= dissent. ~ 497 U.S. at 60S
(O'CoDnor, J., dissenting) (-Congress has considerable latitude, presenting special concerns
for judicial review, when it exercises its unique remedial powers . . . under i 5 of the
Founeenth Amendment. -) (internal quotations omitted).

It would be imprudent, however, to read too much into Justice Powell's opinion in
FullilQve and Justice O'Connor's opiniQn in Croson. They do not, for example, suppan the
proposition that Congress may simply assen that because there bas been general socieul
discrimination in this country, legislative classifications based on race or ethnicity are a
necessary remedy. The more probable construction of those opiniQns is that Congress must
have some panicularized evidence about the existence and effects of discrimination in the
sectors and industries for which it prescribes racial or ethnic classifications. For example,
CQngress established the FuJ)jJQve racial and ethnic classification to remedy what the Coun
saw as the well-documented effects of discrimination in one industry - construction - that
had hindered the ability Qf minQrities to gain access to public contracting opportunities. ~
Fullilove, 448 U.S. at 505-06 (powell, J., concurring); ~ ilK! liL at 473 (plurality
Qpinion).

Based on this reading Qf CrosQn and Fullilove, the endorsement in Adarand of strict
scrutiny Qf federal affumative action programs does not mean that Congress must fmd
discrimination in every jurisdiction or industry affected by such a measure (although it is
unclear whether, as a matter of narrow tailoring, the scope of a classification should be
narrowed to exclude regions and trades that have not been affected by the discrimination that
is to be remedied.). State and local governments must identify discrimination with some
precisiQn within their jurisdictions; Congress' jurisdiction is the nation as a whole. But after
Adarand, CQngress il subject to the Croson -strong basis in evidence- standard. Under that
standard, the general history of racial discrimination mthe nation would Dot be a sufficient

.. Justices KeDD~ and Sc:alia decliDed to joiD that part of Justice O'CoDDOf'S OpiniOD iD Croson that
drew a distiDctieD ~ween the respective powers of CoDpesS and state or local governmeDts in the area of
affirmative actioD.
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predicate for a remedial racial or ethnic classification. In addition, evidence of
discrimination in one sector or industry is Dot always probative of discrimination in other
sectors and industries. For example, a history of lending discrimination against minorities
arguably cannot serve as a catcb-all justification for racial and ethnic classifications
beDefittiDg minority-owned fums through tile c::ntiIe ecoocmy; application of the aarrow
taDoring test would suggest that if lending discrimination is the problem bciDg addresse4,
Ihen the govemmeut should tackle it diJu:tly."

Furthermore, under the DeW standard, Congress probably does DOt have to hold a
bearing or draft a repon each time it adopts a remedial racial or ethnic classification. But
where such a classification rests on a previous law or series of laws, those earlier measure$
must be supported by sufficient evideDce of the c:ffects of discrimiDatiOD. And if the fmdings
in the older laws are stale, Congress or the pertinent agency may have to demonstrate the
continued relevance of those fmdings; this would satisfy the element of the narrow tailoring
lest that looks to the duration of classifications and whether they are subjea to reevaluation.
Where the record is sparse, Congress or the relevant agency may have to develop it. lbat
endeavor may involve the commissioning of disparity studies of the type that state and locaJ
governments around the country undertook after Croson to demonstrate that remedial racial
and ethnic classifications in public contracting are warranted. Together, the myriad stale and
local studies may provide an important source of evidence supporting the use by the federal
government of national remedial measures in certain sectors of the economy.

Whatever deference a coun might accord to federal remedial legislation after
Adarand, it is undecided whether the same degree of deference would be accorded to
nonremediaJ legislation. In Metro Broadcastine, the majority gave substantial deference to
congressional judgments regarding the need for diversity in broadcasting and the linkage
between the race of a broadcaster and programming output. Metro Broadcastine, 497 U.S.
at 566, 572-73. 591 n.43. The dissenters did not do so, precisely because the classifications
were nonremedial and hence, in their view, did not implicate Congress' powers under the
Enforcement Clauses of the Thineenth and Fourteenth Amendments. liL. at 605. 628-29
(O'Connor, J., dissenti..'1g).

Finally, many existing federal affumative action programs are not specifically
mandated by Congress. Couns are unlikely to accord federal agencies acting without a
congressional mandate the same degree of deference accorded judgments made by Congress
itself. Agencies do not have the "institutional competence" and explicit "constitutional

IS Panems and practices of bank Jeudinl to miDorities, may, however, reflect a significant "ICCODdary
effect" of discrimiaatjpn in particular sectOR and industries, ~, because of that discrimiDation, minorities
canDOt accumuhne th> aecessary capital and achieve the community standiug aecessary 10 qualify for
toans. ....
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authority- that Congress possesses. Marand, 63 U.S.L.W. at 4538 (Steveas, J.,
dissenting).66 Although some existing agency programs were Dot expressly mandated in the
first instance in legislation, they may nonetheless be viewed by a COlIn as baving been
mandated by Congress through subsequent con~ional 1CtioD. For example, in MetJp
Bl'OIdcastinl, tile proJraDlS at issue were eitablisbed by die FCC oa iIs owa; Coagress' role
was limited to FCC oversight hearings ud the passage of an IppI'DPriations riders that
precluded the FCC from using any funds to JeCOnsider or c:uceJ its programs. 497 U.S. at
572-79. The majority concluded that this record CODvened the FCC programs into measures
that bad been -specifically approved - indeed, mandated by Congress. - IsL at S63.

Under strict scrutiny, it is UDc:eruin what Ievd of coagrasionaJ involvement is
aecessary before a coon wiD review an agency's program with defer=ce. What may be
required is evidence that Congress plainly bas brought its own judgmeat to bear on the
matter. ~ Adarand. 63 U.S.L.W. at 4537 (Stevens, J., dissenting) (-An additional reason
for giving greater deference to the National Izgislature than to a local law-making body is
that federal affarmative-action programs represent the will of our entire Nation's eJected
TqJresentatives .... -) (emphasis added); j.d." at 4538 (Stevens, J., dissenting)
(-Conmssional deliberations about a matter as imponant as affirmative action should be
accorded far greater deference than those of a State or municipality. W) (emphasis added).

IV . Conclusion

Adarand makes it necessary to evaluate federal programs that use race or ethnicity as
a basis for decisionrnaking to detennine if they compon with the strict scrutiny standard./No
affmnative action program should be suspended prior to such an evaluation. The infonnation
gathered by many agencies in coMection with the President's recent review of federal
affurnative action programs should prove helpful in this regard. In addition, appended to
this memo is a nonexhaustive checklist of questions that provides initial guidance as to what
should be considered in that review process. Because the questions are just a guide, no
single answer or combination of answers is necessaril}' dispositive as to the validity of any
gwen program.

..~ Milwaukee CouAN Paven Ass'p v. Ecd1er, 7JO F: Supp. IS32, 1540 D.3 (W.D. Wise. 1989)
(DOting tbal for purposes of judicial review of affirmative adioD measures, there is a diltiDdioD berwccD
coDgressioaaJly mudated measures aDd those that are -iDdc:peDdeDtly established- by a federal accucy),
~. 922 F.2d "J9 (7th Cit.), cet1. denied. SOO U.S. 9S4 (J991); ~.BItb. ..38 U.S. at 309 (opiDiOD of
PoweU. J.) (public u~enhjes. like maDy -isolated ICPJCUb of our vast IOverD1DeDtalltrUeture are DOt
competent to mlJce (fiodings of national discriminatioD]. at least in the absence of lelislative mudates and
legislatively determined criteria-).
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&mendix: Ouestions to Guide Review of AfflJ111ative Adion Pmgrams
..

I. Authority

Is the use of racial or dhnic criteria as a basis. for decisioDmakin& IIIJJId;nM by
lqisJation1 If not mandaled, is it expressly authorized by legislation? If theIe is DO express
authorization, bas there been any indication of congressioaaJ approval of ID agency's action
in the form of appropriations riders or oversight bearings? These questions are important,
because Congress may be ClltitJed to some measu~ of defercDCC wbeD it decides that racial
and ethnic classifications are necessary.

If there is no explicit legislative mandate, authorization, or approval, is the program
premised on an agency rule or regulation that-implements a statute that, on its face, is race
neutral? For example, some statutes require agencies to give prefe~ces to -disadvantaged
individuals, but do not establish a presumption that memben of racial groups are
disadvantaged. Such a statute is race-neutral. Other statutes, like those at issue in Adarand,
require agencies to give preferences to -disadvantaged- individuals, but establish a rebuttable
presumption that members of racial groups are disadvantaged. Such a statute is race
conscious, because it authorizes agencies to use racial criteria in decisionmaking.

n. Pumose

What is the objective of the program? Is it intended to remedy discrimination, to
foster racial diversity in a particular sector or industry, or to achieve some other purpose' Is
it possible to discern the purpose from the face the relevant statute or legislation'? If not,
does the record underlying the relevant legislation or regulation shed any light on the purpose
of the program?

A. Factual Predicate: Remedial Promms

If the program is intended to serve ~medial objectives, wbat is the underlying factual
predicate of discrimination'? Is the program justified solely by reference to general societal
discrimination, general assenions of discrimination in a panicular sector or indusuyt or a
statistical underrepresentation of minorities in a sector or industry? Without m~t these are
impennissibJe bases for affIrmative action. If the discrimination to be remedied ism~
particularized, then the program may satisfy Adarand. In assessing the natu~ of the factual
predicate of discrimination, the following fadors should be taken into account:

1. Source. 'Where can the evidence be found? Is it contained in fmdings set forth in
a relevant statute or legislative history (committee reports and hearings)? Is evidence
contained in fmdings that an agency has made OD its own in connection with a rulemaJdng
process or in;he promulgation of guidelines'! Do the fmdings expressly or implicitly rest on

- 35 -



fmdings made in connection with a previous, related program (or series of programs)'?

2. ~. What is the nature of the evidence'? Is it statistical or documentary'? Are
the statistics based on minority underrepresentalion in a particular &eCtor or industry
CDmpued to tbe geaeraJ minority population' .Or are the statistics more sophisticated and
focused'? For example, do they attempt to ideDtify the Dumber of qualif'u:d miDorities in Ibe
sedOr or industry or seek to explain what that Dumber would loot like -but for- the
exclusionary effects of discrimiDation? Does the evidence seek to expJaiD the secxmdary
effects of discrimiDatioD - for example, how the inability of miDorities to break into cenaiD
mdustries due to historic pmetices of exclusion bas biDdered their ability to acquire the
requisite capital and finaDcing? Similarly, where health and educmOD programs are at issue,
is there evidence on how discrimination bas hampered minority opportunity in those fields;
or is the evidence simply based on generalized claims of societal discrim.iDation? In addition
to any statistical and documentary evidence, ~ there testimonial or anecdotal evidence of
discrimination in the record underlying the program - for example, accounts of the
experiences of minorities and nonminorities in a particular field or industry'?

3. ~. Are the fmdings pUtpOrted to be national in character and dimension? Or
do they reflect evidence of discrimination in certain regions or geognphical areas?

4. .. Authorship". If Congress or an agency relied on repons and testimony of others
in making fmdings, who is the "author" of that infonnation'? The Census Bureau? The
General Accounting Office? Business and trade associations'? Academic expens?
F..cc?nomists? (There is no necessary hierarchy in assessing authorship, but the identity of the
author may affect the credibility of the findings.)

5. Timin~. Since the adoption of the progmn, have additional findings of
discrimination been assembled by Congress or the agency that could serve to justify the need
for the program when it was adopted? If not, can such evidence be readily assembled now?
These questions go to whether "post-enaetment" evidence can be marshaled to support the
conclusion that remedial action was warranted when the program was first adopted.

B. Factual Predicate: NonremediaJ Promms

Adarand does not directly address whether and to what extent nonremcdiaJ objectives
for affumative action may constitute a compelling governmental interest. At a minimum, to
the extent that an agency administers a Donremedial program intended to promote diversity,
the factual predicate must show that greater diversity would foster some larger societal goal
beyond diversity for diversity's sake. The level and precision of empirical evidence
supporting that nexus may vary, depending on the natUre and PUtp05e of a nonremediaJ
program. For a nonremediaJ progDJD, the SOUIte, type, scope, authorship, and timing of
underlying fmdings should be assessed, just as for remedial programs.
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